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This section of the FEDERAL REGISTER 
j  tontains notices to the public of the proposed 
■d ssuance of rules and regulations. The 

jurpose of these notices is to give interested 
arsons an opportunity to participate in the 

\ ule making prior to the adoption of the final 
j ules.

r DFF1CE OF GOVERNMENT ETHICS

5 CFR Part 2604

{S 1IN3209-AA17

Freedom of Information Act Rules and 
Schedule of Fees for the Production of 

4 Public Financial Disclosure Reports

AGENCY: Office of Government Ethics 
OGE).
ACTION: Proposed ru le .

7’ iUMMARY: The Office of Government 
Ethics is issuing a proposed rule to 

j stablish procedures for the 
1 implementation of the Freedom of 

information Act (FOIA). The rale also 
jroposes to establish a schedule of fees 
¡vhich will be charged for the 
^production and mailing of public 

ie; financial disclosure reports (SF 278s). 
)ATES: Public comments on this 
imposed rule are invited and must be 

i eceived by December 2 ,1994 . 
PRESSES: Submit comments to the 

ej bffice of Government Ethics, Suite 500, 
1201 New York Avenue, NW.,

; Washington, DC 20005-3917, Attention: 
Ms. Roell.

for  FURTHER INFORMATION CONTACT:
Janet K. Roell, Office of Government 
Ithics, telephone (202) 523-5757, FAX 
(202)523-6325.
SUPPLEMENTARY INFORMATION: The 
freedom of Information Act, 5 U.S.C.
$52, requires every agency to 
promulgate regulations implementing 
|ertain of its provisions. On October 1, 
4989, the Office of Government Ethics,

¡1! i>rmerly part of the Office of Personnel 
■Management, was established as a 
leparate executive branch agency and is 

j terefore proposing to adopt this rale 
incorporating many of its existing 
practices for the implementation of the 

I r f ê om °f Information Act, as 
■mended by the Freedom of Information 
Jeform Act of 1986 (Pub. L. 99-570).

| Bus rule would also implement the 
J guidelines for a uniform Freedom of 
i Information Act fee schedule published 
] ly  fbe Office of Management and 

budget on March 27 ,198 7  (52 FR

10012) and the Attorney General’s 
Memorandum on the 1986 Amendments 
to the Freedom of Information Act dated 
December, 1987. Subpart G of the rale 
proposes to establish a separate 
schedule of fees for the reproduction 
and mailing of public financial 
disclosure reports requested pursuant to 
section 105 of the Ethics in Government 
Act of 1978, as amended.

I. General Provisions

Subpart A of the proposed rule 
contains general provisions describing 
the purpose of the Freedom of 
Information Act and its coverage.
Section 2604.102 describes the types of 
records to which the Freedom of 
Information Act applies, and the 
relationship between the FOIA and the 
Privacy Act of 1974, 5 U.S.C. 552a. The 
proposed rule also provides that if 
another statute, such as the Ethics Act, 
sets forth procedures for the disclosure 
of specific types of records, the Office 
will process a request for those records 
in accordance with the procedures that 
apply to those specific records.
However, in cases where the record is 
not required to be released under the 
specific procedures set forth in another 
statute, the Office will consider the 
request under FOIA.

Section 2604.102 as proposed also 
explains that records which are 
available through an established 
distribution system (for example, the 
National Technical Information Service) 
should preferably be obtained through 
that system, rather than pursuant to the 
provisions of the FOIA. The terms 
frequently used in the rule are defined 
in proposed § 2604.104.

II. Public Reading Room

Subpart B of the proposed rule 
describes the location of OGE’s public 
reading room and the materials 
available there. The subpart would also 
set forth the indexing requirements as to 
any records OGE maintains which are 
required to be indexed under 5 U.S.C. 
552(a)(2). Proposed §2604.202 contains 
the Director’s determination that, 
because of OGE’s size and the relatively 
small number of requests for records 
required to be indexed, such indexes do 
not need to be published quarterly.

III. Production and Disclosure of 
Records Under FOIA

Subpart C as proposed contains 
detailed rules of procedure for
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requesting records under FOIA. It also 
describes the format to which OGE will 
adhere in responding to these requests.

Requests for OGE records have 
generally been directed to the Office of 
the General Counsel. Since this 
approach is administratively practical, 
this system is being proposed for 
codification. Proposed § 2604.301 states 
that requests for records should be 
addressed to the General Counsel of 
OGE. Requesters will generally be 
required to submit FOIA requests in 
writing. Each request should contain 
sufficient detail to allow the Office to 
locate the record with a reasonable 
amount of effort. If a request is too broad 
or too vague to allow the Office to locate 
the record with a reasonable amount of 
effort, the Office would assist the 
requester in revising the request as 
appropriate.

The filing of a request would be 
deemed to constitute an agreement to 
pay any applicable fees up to $25.00, 
unless a waiver were sought. The 
request could also specify a limit on fees 
the requester is willing to pay.

The General Counsel of OGE, or his 
designee, has been delegated 
responsibility in proposed § 2604.302 to 
grant or deny requests and to determine 
appropriate fees.

Consistent with the terms of proposed 
§ 2604.302(b), OGE will ordinarily refer 
FOIA requests for records that 
originated in another Government 
agency to the other agency for response. 
In such cases, the requester will be 
notified of the referral. Section 
2604.302(c) as proposed specifies that, 
in cases where a requester asks for a 
record in a format which does not 
currently exist, OGE will provide 
whatever records reasonably respond to 
the request, but will not create a new 
record in order to respond. Under 
§ 2604.302(d) of the proposed rule, if a 
record cannot be located from the 
information supplied, the General 
Counsel will so inform the requester.

Proposed § 2604.303 requires the 
General Counsel to notify a requester in 
writing of the determination to grant a 
request in whole or in part. The 
response must describe the manner in 
which the record will be disclosed and 
inform the requester of any fees which 
will be charged. Similarly, the General 
Counsel’s determination to deny a 
request in whole or in part must be 
made in writing and signed by the
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General Counsel (or his designee). 
Consistent with § 2604.303(b) as 
proposed, any denial is to contain a 
brief statement describing the basis for 
the denial, including the FOIA 
exemptions which were relied upon. 
Moreover, the denial must state that 
requesters have a right to appeal and 
must explain OGE’s appeal procedures.

The Office’s appeal procedures are set 
forth in § 2604.304 of the proposed rule. 
Denials may be appealed to OGE’s 
Deputy Director within 30 days after 
receipt of a denial letter. Appeals must 
be in writing and must contain reasons 
or arguments in support of disclosure. 
The Office will respond to appeals in 
writing, and will specify the reason for 
affirming any original denial. When a 
denial is reversed in whole or in part, 
the request for disclosure will be 
processed promptly. The decision on 
appeal is the Office’s final action on a 
request. Requesters have a right to seek 
judicial review of the action under 5 
U.S.C. 552(a)(4).

Section 2604.305 of the proposed rule 
describes the time limits to which the 
Office will adhere in responding to 
requests. The time limits may be 
extended up to a total of 10 working 
days in unusual circumstances, i.e., 
when the records are in a location other 
than the Office, the request is for a large 
number of records, or the Office must 
consult with another agency or consult 
with various OGE components.

IV. Exemptions Under FOIA

The Freedom of Information Act 
contains nine exemptions from its 
mandatory disclosure provisions. These 
exemptions permit an agency to 
withhold a requested record in certain 
circumstances. Section 2604.401 in 
subpart D of the proposed rule generally 
references the nine classes of records 
that may be exempted from disclosure 
under FOIA. Proposed § 2604.401(a) 
states that OGE will not withhold a 
requested record unless it falls within a 
FOIA exemption and that in deciding 
whether to withhold material, OGE will 
consider whether another statute, 
Executive order or regulation prohibits 
release or, if not, whether there is a need 
in the public interest to withhold it. 
Further, under proposed § 2604.401(b), 
the Office with withhold information 
which falls within an exemption if the 
information was furnished on a pledge 
of confidentiality authorized by statute, 
Executive order or regulation.

Section 2604.401(c) also provides that 
certain information compiled for law 
enforcement purposes may not be 
subject to the requirement of FOIA. 
Additionally, proposed § 2604.401(d)

provides for partial application of the 
exemptions to a record.

Proposed § 2604.402 contains OGE’s 
procedures for disclosure of business 
information provided to the Office. 
Generally, § 2604.402 would require 
submitters of business information to 
designate those portions of their 

' submissions they believe may be 
exempt from disclosure under any 
exemption of the FOIA. If records so 
designated are subsequently requested 
under FOIA, in most cases the submitter 
will have an opportunity to provide a 
written objection to disclosure.

V. Fees

Subpart E of the proposed rule 
contains provisions relating to the fees 
which will be assessed for services 
rendered in responding to and 
processing requests for records under 
FOIA. Fees are to be based on the type 
of service provided (e.g., search, review, 
duplication) as well as the category of 
person making the request (e.g., 
commercial user, educational 
institution, news media). Generally, 
comm ercial requesters will pay the full 
amount of permissible fees; educational 
and noncommercial scientific 
institutions and news media will pay 
only duplication costs. As a matter of 
policy, OGE will not change fees for any 
individual request if the total charge 
would be $10.00  or less. Additionally, 
under the proposal OGE may furnish 
records without charge or at a reduced 
charge where disclosure of the 
requested information is in the public 
interest because it is likely to contribute 
significantly to public understanding of 
the operations or activities of the 
Government and is not primarily in the 
commercial interest of the requester. In 
making this determination, OGE will 
apply the factors suggested by the 
Department of Justice in the Attorney 
General’s Memorandum on the 1986  
Amendments to the Freedom of 
Information Act dated December, 1987. 
These factors have been incorporated in 
proposed § 2604.503.

Section 2604.504  as proposed 
contains a number of miscellaneous 
provisions concerning fees, including a 
requirement that requesters pay in 
advance fees likely to exceed $250.00. 
However, advance payment may not be 
required in the case of a requester who 
has a history of prompt payment.

VI. Annual Report to Congress

On or before March 15 of each year, 
the Office sends a report of OGE’s FOIA 
activities for the prior calendar year to 
the Speaker of the House of 
Representatives and the President of the 
Senate. Section 2604.602 of the

U

P
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proposed rule lists the information 
included in this annual report.

VII. Fees for the Production and 
Mailing of Public Financial Disclosure 
Reports

Section 105(a) of the Ethics irr 
Government Act of 1978, as amended, 
requires an agency, w ith certain limited 
exceptions, to make available to the 
public any public financial disclosure 
report (SF 278) filed with the agency. 
Section 105(b)(1) permits an agency to 
charge a fee adequate to recover the cost 
of reproduction and mailing of a public 
financial disclosure report (SF 278) 
requested by any person in accordance 
with the requirements of section 105. 
However, the fee may not include any 
charge attributable to the salary of any 
employee involved in the reproduction 
or mailing of these reports. To 
implement this provision for such 
reports filed with it, OGE is proposing 
to create a fee structure separate from 
the FOIA fee structure set forth in 
subpart E of this proposed rule. 
Proposed subpart G contains provisions 
to implement this authority.

Section 2604.702 as proposed 
provides that public financial disclosuri 
reports will be furnished upon payment 
of $.03 per page and the actual direct 
cost of mailing. The $.03 per page
charge includes the actual cost of the 
paper used and the cost of operating 
duplicating machinery. It does not 
include any overhead charges (such as
lighting and heat), nor does it include 
the salary of any employee involved in 
operating a duplicating machine. No 
change will be made for individual 
requests if the total charge would be
$10.00 or less. Proposed § 2604.702(d) 
specifically provides that the 
miscellaneous fee provisions in 
§ 2604.504 of subpart E will apply to 
requests for public financial disclosure 
reports (SF 278s). However, no other 
provisions in subpart E concerning fees, 
fee waivers, and fee reductions apply to 
requests for public financial disclosure 
reports.

Executive Order 12866

In promulgating this proposed rule, 
the Office of Government Ethics has 
adhered to the regulatory philosophy 
and the applicable principles of 
regulations set forth in section 1 of 
Executive Order 12866, Regulatory 
Planning and Review. This proposed 
regulation has been reviewed by the 
Office of Management and Budget undei 
that Executive order.

Regulatory Flexibility Act

As Director of the Office of 
Government Ethics, I certify under the

2e
2e
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The Office's appeal procPdurus an- set 
forth in § 2604.304 of the proposed rule. 
Denials may be appealed to OCE"s 
Deputy Director within 30 di!\ s after 
receipt ofa dcni<1l letter. Appeals must 
be m writing and must c:ontilin reasons 
or arguments m support of disclosure. 
The Officn will respond to appeals in 
writmg, and will spocify the reason for 
affirming any ong10al denial. \\'hen a 
dcni,11 is n:iverscd m whole or in part, 
the ruqucst for d1sclosuro will bo 
procP.ssed prompt!!. The elm 1sion on 
appeal is the Offko's final action on H 

request. Requester,; havr a right to seek 
jurlicial reviC\\ of the .iction under 5 
U.S.C. 552(a)(-1}. 

Section 260-1 305 of thu proposed rule 
de cribos the timo limits to which the 
Office will adhere in responding to 
requests. The time limits may be 
e.xtendcd up to a total of 1 O \\ orki.1g 
da} sin unusual circumstnnccs, i e. 
when the records am in a location other 
than the Office, 1he request is for n large 
numbH of records, or tho Office must 
consult with another agency or consult 
with mrious OGE componrmts 

IV. Exemptions Under FOIA 

Tht Freedom of Informal1on Ari 
contains nine exemptions from its 
mandatory disclosure provisions ThPse 
exemptions permit an agenc, to 
withhold e rnqucsted record in certain 
circumstances. Scc-tion 2604 401 in 
subpart D of the proposed rult> gr,wrallv 
reforenctlS the nine dassr.s of rci ords 
that may be axempted from clisclosurc 
under FOIA. Proposed § 2fi04 401 (a) 
slates that OGE will not withhold a 
ruquested record unless it falls within a 
FOIA e.xemption and thdt in duciding 
"hether tu \\.ithhold material, OGF. \,ill 
consider\\ hether another slat ute, 
Exec:utive order or regulation prohibits 
release or, if not, whether there ha need 
in the public interest to withhold it 
Further. under propoSl'd § 2604.-10 I (b), 
the Offic:P. with withhold information 
which fo Its within an cxnmption if the 
information wes furnished on a pledge 
of e;onfidnmialily authorized b) st,1tute, 
r;xccutivc order or regulation 

Section 2604 401(c) also prO\ idus that 
certain information c:ompilt>d for law 
enforcement purposes may not be 
subject to the :requirement of FOIA 
Add1t1onally, proposed§ 260-1.401(d) 

prm idtis for partial applicallon of tho 
exemptions to n record. 

Proposed § 2604.402 contains ()(,E's 
proc.odures for disclosurn of husmPss 
information provided to the Office 
Generallv, § 2604.402 would require 
subrnitte"rs of business infonnahon to 
designate those portions of their 
submissions they believe may be 
e. empt from disclosure under , ny 
e..xemptiou of the FOIA. If records so 
designated arc subsequcntlv requcstt:d 
under FOIA, in most cases the submitter 
will ha\·e an opportunity to prm 1dc a 
wrlllen objection to dlSl losure. • 

V. 1-'ecs 

Subpart E of the propo:-.ed rnlt• 
contains provisions relating to rhe ff'rs 
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apply the factors suggested by th" 
Department of JusticP. 10 tho Attmncy 
General's Memorandum on the 1YB6 
Amendments 10 the Freedom of 
Information Act datou December, 1987 
These factors have been mcorpo:ated in 
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Office ofMan~gcment and Budget und 
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As Director of the Office of 
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Regulatory Flexibility Act (5 U.S.C. 
chapter 6) that this proposed regulation 
will not have a significant economic 
impact on a substantial number of small 
entities.

Paperwork Reduction Act

Subpart F—Annual Report to Congress

2604.601 Submission of report.
2604.602 Contents of the report.

Subpart G—Fees for the Reproduction and 
Mailing of Public Financial Disclosure 
Reports

The Paperwork Reduction Act (44 
U.S.C. chapter 35) does not apply to this 
proposed regulation because it does not 
contain information collection  
requirements that require the approval 
of the Office of Management and 
Budget.

List of Subjects in 5 CFR Part 2604

Administrative practice and 
procedure, Archives and records, 
Confidential business information, 
Conflict of interests, Freedom of 
Information, Government employees.

Approved: September 27,1994.
Stephen D. Potts,
Director, Office of Governmen t Ethics.

Accordingly, for the reasons set forth 
in the preamble, the Office of 
Government Ethics proposes to amend 
subchapter A of chapter XVI of title 5 
of the Code of Federal Regulations by 
adding the text of and an authority 
Ditation for part 2604, previously 
reserved, and by revising the title 
thereof to read as follows:

PART 2604— FREEDOM OF 
INFORMATION ACT RULES AND 
SCHEDULE OF FEES FOR THE 
PRODUCTION OF PUBLIC FINANCIAL 
DISCLOSURE REPORTS

Subpart A—General Provisions 

Sec.
2604.101 Purpose.
2604.102 Applicability.
2604.103 Definitions.

Subpart B— Public Reading Room and 
Index Identifying Information for the Public

2604.201 Public reading room.
2604.202 Index identifying information for 

the public.

Subpart C—Production and Disclosure of 
iecords Under FOIA

2604.301 Requests for records.
2604.302 Response to requests.
2604.303 Form and content of responses.
2604.304 Appeal of denials.
2604.305 Timelimits.

»ubpart D— Exemptions Under FOIA 

'604.401 ? Policy.
604.402 Business information.

»ubpart E—Schedule of Fees

'604.501 Fees to be charged—general. 
;604.502 Fees to be charged—categories of 

requesters.
604.503 Limitations on charging fees.
604.504 Miscellaneous fee provisions.

2604.701 Policy.
2604.702 Charges.

Authority: 5 U.S.C. 552; 5 U.S.C. App. 
(Ethics in Government Act of 1978); E.O. 
12600, 52 FR 23781, 3 CFR, 1987 Comp., p. 
235.

Subpart A—General Provisions

§2604.101 Purpose.

This part contains the regulations of 
the Office of Government Ethics (OGE) 
implementing the Freedom of 
Information Act (FOIA) and Executive 
order 12600. It describes how any 
person may obtain records from OGE 
under the FOIA. It also implements 
sectionl05(b)(l) oflhe Ethics in 
Government Act of 1978, as amended, 
which authorizes an agency to charge 
reasonable fees to cover the cost of 
reproduction and mailing of public 
financial disclosure reports requested by 
any person.

§2604.102 Applicability.

(a) General. The FOIA and this rule 
apply to all OGE records. However, if 
another law sets forth procedures for the 
disclosure of specific types of records, 
such as section 105 of the Ethics in 
Government Act of 1978, 5 U.S.C. 
appendix, OGE will process a request 
for those records in accordance with the 
procedures that apply to those specific 
records. See 5 CFR 2634.603 and 
subpart G of this part. If there is any 
record which is not required to be 
released under those provisions, OGE 
will consider the request under the 
FOIA and this rule, provided that the 
special Ethics Act access procedures 
cited must be complied with as to any 
record within the scope thereof.

(b) The relationship between the FOIA 
and the Privacy Act of 1974. The 
Privacy Act of 1974, 5 U.S.C. 552a, 
applies to records that are about 
individuals, but only if the records are 
in a system of records as defined in the 
Privacy Act. Requests from individuals 
for records about themselves which are 
contained in an OGE system of records 
will be processed under the provision of 
the Privacy Act as well as the FOIA.
OGE will not deny access by a first party 
to a record under the FOLA or the 
Privacy Act unless the record is not 
available to that individual under both 
the Privacy Act and the FOLA.

(c) Records available through routine 
distribution procedures. When the 
record requested includes material
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published and offered for sale (e.g., by 
the Superintendent of Documents, 
Government Printing Office) or which is 
available to the public through an 
established distribution system (such as 
that of the National Technical 
Information Service of the Department 
of Commerce), OGE will instead explain 
how the record may be obtained through 
those channels. ,

§ 2604.103 Definitions.

As used in this part,
(a) Agency  has the meaning given in#

5 U.S.C. 551(1) and 5 U.S.C. 552(f).
(b) Business information means trade 

secrets or other commercial or financial 
information, provided to the Office by a 
submitter, which arguably is protected 
from disclosure under Exemption 4 of 
the Freedom of Information Act.

(c) Business submitter means any 
person who provides business 
information, directly or indirectly, to 
the Office and who has a proprietary 
interest in the information.

(d) Commercial use means, when 
referring to a request, that the request is 
from, or on behalf of one who seeks 
information for a use or purpose that 
furthers the commercial, trade, or profit 
interests of the requester or of a person 
on whose behalf the request is made. 
Whether a request is for a commercial 
use depends on the purpose of the 
request and the use to which the records 
will be put. When a request is from a 
representative of the news media, a 
purpose or use supporting the 
requester’s news dissemination function 
is not a commercial use.

(e) Direct costs means those 
expenditures actually incurred in 
searching for and duplicating (and, in 
the case of commercial use requesters, 
reviewing) records to respond to a FOIA 
request. Direct costs include the salary 
of the employee performing the work 
and the cost of operating duplicating 
machinery. Not included in direct costs 
are overhead expenses such as costs of 
space and heating or lighting of the 
facility in which the records are stored.

(f) Duplication means the process of 
making a copy of a record. Such copies 
include paper copy, microform, audio-
visual materials, and magnetic tapes, 
cards, and discs.

(g) Educational institution means a 
preschool, elementary or secondary 
school, institution of undergraduate or 
graduate higher education, or institute 
of professional or vocational education, 
which operates a program of scholarly 
research.

(h) Freedom of Information Act or 
FOIA means section 552 of Title 5, 
United States Code, as amended.
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The Papcr.vork Reduction Act (44 
U S.C. chapter 35) does not appl} to this 
proposed regulation because it does not 
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n the preamble, tho Office of 

\'Crnment Ethics proposes lo amend 
bchaptor A of chapter XVI of title 5 

f the Code of Federal Regulations by 
ding the te.xt of and an authority 
tntion for part 2604, previously 

rved. and by revising the title 
ercof to read as follows: 

ART 2604-FREEDOM OF 
NFORMATION ACT RULES AND 
CHEOULE OF FEES FOR THE 
RODUCTION OF PUBLIC FINANCIAL 
ISCLOSURE REPORTS 

ubpart A-General Provisions 

Purpose. 
Appllcabllll\• 
Definitions. 

ubpar1 8-Publlc Reading Room and 
ndex Identifying Information for the Public 

604 201 Public rendmg room 
604 202 Ind x Id ntlCying information for 

the public. 

Rcquc ts for records. 
Response to requests 
Fonn and c-ontenl of re,;pons 
Appeal of d nials. 
Tune limit 

ubpart D-Exemptlons Under FOIA 

604.401 Policy 
604 402 Bus ness lnfonn:1t1on 

ubpart E-Sc hedule of Fees 

604 501 Foes to be cbnrgcrl-gcnernl. 
604 502 Fees to be charged--<:ategor cs of 

requesters. 
04 503 l.1m talions on charging foes 

60,; 50-1 Miscellnnoous fee pro~ ision~. 

Subpart F-Annual Report to Congress 

2604.G0l Submission of report. 
2604 602 Contents of the report 

Subpart G--fees for the Reproduction and 
Ma!llng of Public Financial Disclosure 
Reports 
2604 701 Polic\·. 
2604 702 Cherries. 

Authority: 5 U.S C. 552: 5 USC. App 
(Ethics in Co\ emment Act of 1978) E 0 
12600, 52 FR 23781, 3 CFR 1987 Comp .. p 
235 

Subpart A-General Provisions 

§ 26o4.101 Purpose. 
This part contains the regulallons of 

the Office of GO\ emmont Ethics (OGE) 
implementing the Freedom of 
Information Act (FOIA) and Executive 
order 12600. lt dcscnbcs how nny 
person may obtain records from OGE 
under the fOIA. It also implements 
section l0S(b)(tl of the Ethics in 
Gmt:mmcnt Act of 1978, as amended, 
which authorizes an agency to charge 
reasonable fees to cover the cost of 
reproduction and mailing of public 
financial disclosure reports requested by 
anv person. 

§2604.102 Appllcabllity. 
(al General. The FOIA and this rule 

apply lo all OGE records. However, if 
another law sets forth procedures for the 
disclosure of speci fie types of records. 
such as section 105 of the Ethics in 
Government Act of 1978, 5 U.S.C. 
appendix, OGE will process a request 
for those records in accordance with the 
procedu,es that apply lo those spm:ific 
records. See 5 Cf• R 2634.603 and 
subpart G of this part. If there is any 
record which is not required to be 
relrased under those provisions, OGE 
will considor the request under the 
FOIA and this rule, pro\'ided that the 
special Ethics Act access procedures 
cited must be complied with as to any 
record w1lhln the scope thereof. 

(bl The relntinn.,hip be.tween the FOIA 
a11d the Privacy Act of 1974. Tho 
Privacv Act of 1974, 5 U.S C. ssza. 
applie~ to records that are about 
individuals, but only If the records are 
in a system of records as defined in the 
Privacy Act. Requests from individuals 
for records about themselves which are 
contained in an OGE system of records 
will be processed under the provision of 
the Privacy Act as well as the FOIA. 
OGE will not deny access by a first party 
to a rocorci uncier the F'OIA or the 
Privacv Act unless the record is not 
availal>le to that individual under both 
the Privacy Act and the FOIA. 

(cJ Records available through routint'! 
distribution procedures. When the 
record requested includes material 

published and offered for sale (e.g .• by 
the Superintendent of Docunrnnts. 
Government Printing Office) or \\hich 1s 
8\ mloble to the public through an 
established distribution system (such ns 
that of the National Technical 
Information Son ice of the Department 
of Commerce). OGE wHI instead explain 
how the record may be obtained through 
those channels. , 

§ 2604.103 Definitions. 

As uso<l in this part. 
(a) Agency has the meaning gh en in. 

5 U S.C 551(11 and 5 U.S.C. 552(0. 
(b) Business infonnation means trndc 

secrets or other commercial or finandnl 
information, prmidcd to the Office b) a 
submitter. whic-.h arguably lS protected 
from disclosure under Exemption 4 of 
the Freedom of Information Act. 

(cl Business submitter means OU) 
person who provides business 
informntion, clirm:tly or indirectly, to 
the Office lllld who has a proprietary 
intt1rest in the infom1atlon. 

(dl Commercial use moans. when 
referring to a request, that the request is 
from. or on behalf of one who seeks 
information for a use or purpose that 
furthers the commercial, trade, or profit 
interests of tho rcque$ler or of a person 
on whose behalf the request is made. 
Whether a request is for a commcrctal 
use depends on the purposo of the 
request and the use to which the records 
will bu put. When a request is from a 
representative of the news media, a 
purpose or nso supporting the 
requester·s news dlsscminntion function 
is not a commercial use. 

(e) Direct costs means those 
expenditures actually 111curred in 
searching for and duplicating (and, in 
the case of commercial use requesters. 
reviewing) records to respond to a FOlA 
request. Direct costs include the salary 
of the employee performing tho work 
and the cost of operating duplicating 
machinery. Not inclucied in direct costs 
are overhead expenses such as costs of 
space and heating or lighting of the 
facility in \'1.'hich the records arc i;torod. 

(0 Duplication means the process of 
making a copy of a record. Such copies 
include paper copy, microform, nudlo
\ isual materials. and magnetic tapes, 
cards, and discs. 

(g) Educational in,;titution moans a 
preschool. elementary or secondary 
school, instltullon of undergraduate or 
graduate higher education. or institute 
of professional or vocational education. 
which operates a program of sc:holark 
research. -

(h) Freedom of Information Act or 
FOIA means section 552 of Title 5, 
United States Code, as amended. 
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(i) General Counsel means the General 
Counsel of the Office of Government 
Ethics. The General Counsel may 
delegate any of his responsibilities in 
handling FOIA requests in this part to
a designee on OGE’s staff.

(j) He, his and him include she, hers 
and her.

(k) Noncommercial scientific 
institution means an institution that is 
not operated solely for purposes of 
furthering its own or someone else’s 
business, trade, or profit interests, and 
that is operated for purposes of 
Gonducting scientific research the 
results of which are not intended to 
promote any particular product or 
industry.

(l) Office or OGE means the United 
States Office of Government Ethics.

(m) Person has the meaning given in 
5 U.S.C. 551(2).

(n) Records means any handwritten, 
typed, or printed documents (such as 
memoranda, books, brochures, studies, 
writings, drafts, letters, transcripts, and 
minutes) and documentary material in 
other forms (such as punchcards, 
magnetic tapes, cards or discs, paper 
tapes, audio or video recordings, maps, 
photographs, slides, microfilm and 
motion pictures) that are either created 
or obtained by the Office and are under 
Office control. It does not include 
objects or articles such as exhibits, 
models, equipment, and duplication 
machines or audiovisual processing 
materials.

(o) Representative of the news media 
means a person actively gathering 
information for an entity organized and 
operated to publish or broadcast news to 
the public. News media entities include 
television and radio broadcasters, 
publishers of periodicals who distribute 
their products to the general public or 
who make their products available for 
purchase or subscription by the general 
public, and entities that may 
disseminate news through other media, 
such as electronic dissemination of text. 
Freelance journalists will be considered 
as representatives of a news media 
entity if they can show a solid basis for 
expecting publication through such an 
entity. A publication contract is such a 
basis, and the requester’s past 
publication record may show such a 
basis.

(p) Request means any request for 
records made pursuant to 5 U.S.C. 
552(a)(3).

(q) Requester means any person who 
makes a request for records to OGE.

(r) Review means the process of 
initially, or upon appeal (see
§ 2604.501(b)(3)), examining documents 
located in a response to a request to 
determine whether any portion of any

document is permitted to be withheld.
It also includes processing documents 
for disclosure, such as redacting 
portions which may be withheld. 
Review does not include time spent 
resolving general legal and policy issues 
regarding the application of exemptions.

(s) Search means the time spent 
looking for material that is responsive to 
a request, including page-by-page or 
line-by-line identification of material 
within documents.

(t) Working days means calendar days, 
excepting Saturdays, Sundays, and legal 
public holidays.

Subpart B— Public Reading Room and 
index identifying information for the 
Public

§ 2504.201 Public reading room.
(a) Location of public reading room. 

The Office of Government Ethics 
maintains a public reading room at its 
offices located at 1201 New York 
Avenue, NW., Suite 500, Washington, 
DC 2 0 00 5 -3 9 17 . Persons desiring to 
utilize the reading room should contact 
the Office, in writing or by telephone at 
(202) 52 3 -5 7 5 7  or FAX (202) 5 23 -6 3 2 5 , 
to arrange a time to inspect the materials 
available there.

(b) Records available. The Office of 
Government Ethics public reading room 
contains OGE records which are 
required by 5 U.S.C. 552(a)(2) to be 
made available for public inspection 
and copying, including:

(1) Any final opinions, as w'ell as 
orders, made in the adjudication of 
cases;

(2) Any statements of policy and 
interpretation which have been adopted 
by the agency and are not published in 
the Federal Register;

(3) Any administrative staff manuals 
and instructions to staff that affect a 
member of the public, and which are 
not exempt from disclosure under 
section (b) of the FOIA; and

(4) Current indexes providing 
identifying information for the public as 
to any matter which was issued, 
adopted or promulgated after July 4, 
1967, and is required by 5 U.S.C. 
552(a)(2) to be made available or 
published.

(c) Copying. The cost of copy ing 
information available in OGE’s public 
reading room shall be imposed on a 
requester in accordance with the 
provisions of subpart E of this part.

§ 2604.202 index identifying Information 
for the public.

(a) The Office of Government Ethics 
will maintain and make available for 
public inspection and copying a current 
index of the materials available at its

public reading room which are requirec 
to be indexed under 5 U.S.C. 552(a)(2).

(b) The Director of the Office of 
Government Ethics has determined that 
it is unnecessary and impracticable to 
publish quarterly or more frequently 
and distribute (by sale or otherwise) 
copies of each index and supplements 
thereto, as provided in 5 U.S.C. 
552(a)(2). The Office will provide copie 
of such indexes upon request, at a cost 
not to exceed the direct cost of 
duplication and mailing, if sending 
records by other than ordinary mail.
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Subpart C— Production and Disclosure 
of Records Under FOIA

§ 2604.301 Requests for records.
(a) Addressing requests. Requests for 

copies of records may be made in 
person or by telephone, (202) 523-5757 
during normal business hours at the 
Office of Government Ethics, 1201 New 
York Avenue NW., Suite 500, 
Washington, DC 20005-3917  or by mail 
addressed to the General Counsel of 
OGE. Although oral requests may be 
honored, a requester generally will be 
asked to submit his request under the 
FOIA in writing. In the case of a written 
request, the envelope containing the 
request and the letter itself should both 
clearly indicate that the subject is a 
Freedom of Information Act request.

(b) Description of records. Each 
request must reasonably describe the 
desired records in sufficient detail to 
enable Office personnel to locate the 
records with a reasonable amount of 
effort. A request for a specific category 
of records will be regarded as fulfill) g 
this requirement if it enables responsive 
records to be identified by a technique 
or process that is not unreasonably 
burdensome or disruptive of Office 
operations.

(1) Wherever possible, a request 
should include specific information 
about each record sought, such as the 
date, title or name, author, recipient, 
and subject matter of the record.

(2) If the General Counsel determines 
that a request does not reasonably 
describe the records sought, he will 
either advise the requester what 
additional information is needed to 
locate the record, or otherwise state whj 
the request is insufficient. The General 
Counsel will also extend to the 
requester an opportunity to confer with 
Office personnel with the objective of 
reformulating the request in a manner 
which will meet the requirements of 
this section.

(c) Agreement to pay fees. The filing 
of a request under this subpart wall be 
deemed to constitute an agreement by 
the requester to pay all applicable fees
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§ 2604.301 Requests for records. 
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OGE. Although oral requests m y be 
honored, a requester generally will 
ai;k:cd to submit his request und r tl, 
FOIA in writing. In tho caso of n wrtt 
n•qucst. tho <'.nvclopc cont nlng tl c 
roquost and tho letter Itself should b 
< lcarlJ indicate that the subJccl is a 
Freedom of Information Act wqu t 

(h) Description of records Eac.; 
rcqurst must roasonably rloscriho th 
desired n.'COJ"ds in sufficient d t II \o 
t>.nablo Office personnel to locate 1h 
records with a ff'.asonoblo nmount of 
effort. A request for a specific Celt• g 
of records will be regarded a ful JI 
this rcqmroment if it enables 
records to bo idc•ntified bJ a t hn 1 

or proc ss that is not ~ on blv 
burdensome or disrnptivo or O Ii 
op<'rolion . 

(1) \\ h c or po 1blc, a roqur t 
should include SJ)ecific 1nfom1 lion 
about c h record sought such t 
dalt•, lllln or n me, author, roc1p1 11 
nnd subject m lier of the record 

(2) If the General Coun •I d, t 
that a n.>q I t does not reason bly 
d c:nhl' the .record sought, ho will 
dther adVJso U10 requester wh t 
additional mfomiation I no d rl to 
IOCttte ti c rccorcl or othP ~i al 
the request ls insufficient The Ge 
Coun ol \\ 11 al o ext nd to th 
requester an opportunity to conf!."r v h 
Office personnel with the objccUw of 
roformulaung tho requost ln am I n r 
which v. ill me : the reqmfi;m of 
this section 

(c) Agrecm 11, to pay je<'S 1'h 11 
of o request under thls subpart will Of' 
doc med to constitute an ngromnont by 
the l'f'f[UOSt r lo pay oll opphuiblt• r r. 



Federal Register /  Vol. 59 , No. 190  /  M onday, October 3, 1994 /  Proposed Rules 50175

rec
i).

bat
D

;s

aie
stl

un

ar

57

ÎW

ail

charged under subpart E of this part, up 
to $25.00, unless a waiver of fees is 
sought. The request may also specify a 
limit on the amount the requester is 
willing to spend, or may indicate a 
willingness to pay an amount greater 
than $25.00, if applicable. In cages 
where a requester has been notified that 
actual or estimated fees may amount to 
more that $25.00, the request will be 
deemed not to have been received until 
the requester has agreed to pay the 
anticipated total fee.

(d) Requests for records relating to 
corrective actions. No record developed 
pursuant to the authority of 5 U.S.C. 
app. 402(f)(2) concerning the 
investigation of an employee for a 
possible violation of any provision 
relating to a conflict of interest shall be 
made available pursuant to this part 
unless the request for such information 
identifies the employee to whom the 
records relate and the subject matter of 
any alleged violation to which the 
records relate. Nothing in this 
subsection shall affect'the application of 
subpart D of this part to any record so 
identified.

en
§2604.302 Response to requests.

_ (a) Response to initial request The
General Counsel is authorized to grant 
or deny any request for a record and to 

| determine appropriate fees.
I (b) Referral to another agency. When 
: i a requester seeks records that originated 

in another Government agency, OGE 
p I will normally refer the request to the 
g | other agency for response. If OGE refers 
v) | the request to another agency, it will 
2 i notify the requester of the referral. If 

¡release of certain records may adversely 
affect United States relations with 

, | foreign governments, the Office will 
usually consult with the Department of 
State. A request for any records 
classified by some other agency will be 
referred to that agency for response.

(c) Creating records. If a person seeks 
!S information from OGE in a format that 
| ; does not currently exist, OGE will not 
I ordinarily reformat the information for 

the purpose of responding to the 
request. OGE will advise the requester 
that it does not have the record in the ) 
format sought, but will provide 
whatever records in existing formats 
that would reasonably respond to the 

[request. Additionally, OGE will not 
generally develop a new record of 
information to satisfy a request.
I (d) Record cannot be located. If a 
requested record cannot be located from 
the information supplied, the General 
Counsel will so notify the requester in 
writing.

§ 2604.303 Form and content of 
responses.

(a) Form of notice granting a request. 
After the General Counsel has made a 
determination to grant a request in 
whole or in part, the requester will be 
notified in writing. The notice shall 
describe the manner in which the record 
will be disclosed, whether by providing 
a copy of the record with the response 
or at a later date, or by making a copy
of the record available to the requester 
for inspection at a reasonable time and 
place. The procedure for such an 
inspection may not unreasonably 
disrupt the operations of the Office. The 
response letter will also inform the 
requester with the provisions of subpart 
E of this part.

(b) Form of notice denying a request. 
When the General Counsel denies a 
request in whole or in part, he will so 
notify the requester in writing. The 
response will be signed by the General 
Counsel and will include:

(1) The name and title or position of 
the person making the denial;

(2) A brief statement of the reason or 
reasons for the denial, including the 
FOIA exemption or exemptions which 
the General Counsel has relieciupon in 
denying the request; and

(3) A statement that the denial may be 
appealed under § 2604.304 of this 
subpart, and a description of the 
requirements of that section.

§2604.304 Appeal of denials.

(a) Right of appeal. If a request has 
been denied in whole or in part, the 
requester may appeal the denial to the 
Deputy Director of the Office of 
Government Ethics, 1201  New York 
Avenue, NW., Suite 500, Washington, 
DC 20005-3917.

(b) Letter of appeal. The appeal must 
be in writing and must be sent within 
30 days of receipt of the denial letter.
An appeal should include a copy of the 
initial request, a copy of the letter 
denying the request in whole or in part, 
and a statement of the circumstances, 
reasons or arguments advanced in 
support of disclosure of the Request for 
the record. Both the envelope and the 
letter of appeal must be clearly marked 
“Freedom of Information Act Appeal.”

(c) Action on appeal. The disposition 
of an appeal will be in writing and will 
constitute the final action of the Office 
on a request. A decision affirming in 
whole or in part the denial of a request 
will include a brief statement of the 
reason or reasons for affirmance, 
including each FOIA exemption relied 
on. If the denial of a request is reversed 
in whole or in part on appeal, the 
request will be processed promptly in 
accordance with the decision on appeal.

(d) Judicial review. If the denial of the 
request for records is upheld in whole 
or in part, the Office will notify the 
person making the request of his right 
to seek judicial review under 5 U.S.C. 
552(a)(4).

§2604.305 Tim elim its.

(a) Initial request. Following receipt of 
a request for records, the General 
Counsel will determine whether to 
comply with the request and will notify 
the requester in writing of his 
determination within 10 working days.

(b) Appeal. A written determination 
on a appeal submitted in accordance 
with § 2604.304 of this subpart will be 
issued within 20  working days after 
receipt of the appeal.

(c) Extension of time limits. The time 
limits specified in either paragraph (a) 
or (b) of this section may be extended 
in unusual circumstances up to a total 
of 10 working days, after written notice 
to the requester setting forth the reasons 
for the extension and the date on which 
a determination is expected to be made. 
As used in this paragraph, unusual 
circumstances means that there is a 
need to:

(1) Search for and collect records from 
archives;

(2) Search for, collect, and 
appropriately examine a voluminous 
amount of separate and distinct records 
which are demanded in a single request; 
or

(3) Consult with another agency 
haying a substantial interest in the 
determination of the request, or consult 
with various OGE components that have 
substantial subject patter interest in the 
records requested.

Subpart D— Exemptions under FOIA

§2604.401 Policy.

(a) Policy on applica tion of 
exemptions. Section 552(b) of the 
Freedom of Information Act contains 
nine exemptions to the mandatory 
disclosure of records. A requested 
record will not be withheld from 
inspection or copying unless it comes 
within one of the classes of records 
exempted by 5 U.S.C. 552. In making its 
determination on withholding, OGE will 
consider whether another statute, 
Executive order or regulation prohibits 
release or, if not, whether there is a need 
in the public interest to withhold 
material which is otherwise exempt 
under FOIA.

(b) Pledge of confidentiality. 
Information obtained from any 
individual or organization, furnished in 
reliance on a provision for 
confidentiality authorized by applicable 
statute, Executive order or regulation,
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charged under subpart E of this part, up 
to S25.00, unless a wai vcr of fees is 
sought The request may olso specify a 

._ limll on the amount the requester is 
1 !ling to spend, or may indicate a 
" I ingness to pay an omount greater 
than $25 00. if applicable. In cases 
nb re a requester has been notified that 
actual or estimated fees may amount to 

ure that $25.00, tho request will be 
med not to have been received until 

c requester hos agreed to pay the 
ticlpated total fee. 
(d) Requests for records relating to 
rreclive actions. No record developed 

pursuant to tho authority of 5 U.S.G. 
pp. 402(0(2) concerning the 

ml'estigation of an employee for a 
possible 1,jolalion of any provision 
relating to a conflict of interest shall be 
a:.adc available pursuant to this part 
unless the request for such information 
Identifies the employee to whom tho 
records relate nnd the subject matter of 

u any nJlcged violation to which the 
records relate Nothing in this 

1 subsection shall affect the application of 
subpart D of this part to any record so 
1denufied. 

S 2604.302 Response to requests. 

(il) Response to initial request. The 
General Counsel is authorized lo grant 
or deny any request for a record and to 
detc nnine appropriate fees. 

(b) Ref errol to another agency. When 
a requester seeks records that oliginated 
m another Government agency, OGF. 
1~il.l normally refer the request to the 
o r agency for response. If OGE refers 
tho uest to another agency, it will 
noufy tho requester of the referral. If 
release of certain records may adversely 
affect United States relations with 
foreign governments, the Office v.ill 
usually consult with the Department of 
State. A request for any rocords 
classified by ~omc other agency will be 
l'l'fcrred to that agency for response, 

(c-) Creating re.cords If a person seeks 
Information from OGE in a fonnat that 
does not current!} exist, OGE wHI not 
ordinarily reformat the Information for 
the purpose of responding to the 
request. OGE will advise the requester 
that 1t docs not have the record in 1hc 
format sought, but will provide 
whatever rec-orcls in existing fonnats 
that would reasonably respond lo the 
request. Additionally, OGE will not 
generally develop a new record of 
Information to satisfy a request. 

(d) Record cannot be located. lf a 
requested record cannot be located from 
the information supplied, the General 
Counsel will so notify the requester in 
writing. 

§ 2604.303 Form and content of 
responses. 

(a) Fonn of notice granting a request. 
After the General Counsel hus made a 
detcrminr.tion to grant n request in 
\\ hole or in part, the requester \'fil I be 
notified in writing. The notice shall 
describe tho manner in whlch the record 
will be disclosed. whether by providing 
a c-.opy of tho record \.\'1th the response 
or at B later date, or by making a copy 
of Iha record available to the requester 
for inspection at a reasonable time and 
place. The procedure for such an 
inspection may not unreasonably 
disrupt the operations of the Office. The 
response letter will also inform the 
requester with tho provisions of subpart 
E of this part. 

(b) Form of notice denying a request. 
When the General Counsel denies a 
request in whole or in part, he will so 
notify the requester in writing. The 
response will be signed by the General 
Counsel and will include: 

(1) The name and title or position of 
the person making the denial; 

(2) A brief statement of tho reason or 
reasons for the denial. including the 
FOIA exemption or exemptions which 
the General Counsel has relied upon in 
denying the request; and 

(3) A statement that the denial may be 
appealed under§ 2604.304 oftl1is 
subpart, and a description of the 
requirements of that section. 

§ 2604.304 Appeal of denials. 
(a) RiBJ1t of appeal. If a request has 

been denied in whole or in part. the 
requester may appeal the denial to the 
Deputy Director of the Office of 
Go\'errunent Ethics, 1201 New York 
Avenue. NW .. Suite 500, Washington, 
DC 20005-3917. 

(b) Letter of appeal. The appeal must 
be in writing and must be sent within 
30 d ys of receipt of the dcrunl letter. 
An appeal should include a copy of the 
inttlal request, a copy of the letter 
denying the request In whole or in part, 
and a statement of the circumstances, 
reasons or arguments advanced in 
support of disclosure of tho request for 
the record. Both tho envelope and the 
letter of appeal must be clearly marked 
"Freedom of Information Act Appeal.'' 

(c) Action on appeal. Tho dispo:;itiou 
of on appeal will be in \\-Tiling and ¾ill 
constitute the finnJ nction of the Office 
on a request. A decision affirming in 
whole or in part the denial of a request 
will include a brief statement of the 
reason or reasons for affirmance, 
including each FOIA exemption relied 
on. If the denial of a request is reversed 
in whole or in part on appeal, the 
request will be processed promptly in 
accordance with the decision on appeal. 

(cl) Judicial review. If the denial of the 
request for records is uphflld In whole 
or in part, tho Office will notify the 
person making the request of his right 
to seek judicial review under 5 U.S.C. 
552(a)(4). 

§ 2604.305 Time limits. 
(a) Initial request. Following receipt of 

a request for records, the Gene.ml 
Counsel will determine whether to 
comply with the request and will notify 
the requester in writing of his 
determination within 10 working d:iys. 

(b) Appeal. A wrillnn detenmnation 
on a appeal submitted in accordance 
'hith § 2604.304 of this subpart will be 
issued within 20 working days aftc.r 
receipt of the appeal. 

{c) Extension of time limits. The time 
limits specified in either paragraph (a) 
or (b) of this section may be e.xtendcd 
in unusual circumstances up to a total 
of 10 working days. after written notice 
to the requester setting forth the reasons 
for the extension and the date on which 
n determination is expected to be made. 
As used in this paragraph, unusual 
circumstances means that there is a 
need to: 

(1) Search for and collect records from 
archivos; 

(2) Search for, collect, and 
appropriately examine a voluminous 
amount of separate and disti net records 
which are demanded in a single request: 
or 

(3) Consult with another agency 
having a substantial interest in the 
determination of tho request. or consult 
with various OGE components that have 
substantial subject molter interest in the 
records requested. 

Subpart 0-Exemptlons under FOIA 

§2604.401 Polley. 
(a} Policy on application of 

e:<emptions. Section 552(b) of tho 
Freedom of Information Act contains 
nine exomptions to tho mandatorv 
disclosure of records, A requested 
record will not be .....,;thhcld from 
inspection or copying unless it comes 
within one of tho clnssos of records 
exempted by 5 U.S.C. 552. In ma.king its 
determination on withholding. OGE will 
consider whether another statute, 
Executive order or regulation prohibits 
release or, if not. whether there is a need 
in the public interest to withhold 
material which is otherwise exempt 
under FOIA. 

(b) Pledge of confidentiality. 
Information obtained from any 
individual or organization, furnished in 
reliance on a provision for 
confidentiality authorized by applicable 
statute. Executive order or regulation, 
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will not be disclosed to the extent it can 
be withheld under one of the 
exemptions. However, this paragraph 
does not itself authorized the giving of 
any pledge of confidentiality by any 
officer or employee of the Office of 
Government Ethics.

(c) Exception for law enforcement 
information. The Office may treat 
records compiled for law enforcement 
purposes as not subject to the 
requirements of the Freedom of 
Information Act when:

(1) The investigation or proceeding 
involves a possible violation of criminal 
law;

(2) There is reason to believe that the 
subject of the investigation or 
proceeding is unaware of its pendency; 
and

(3) The disclosure of the existence of 
the records could reasonably by 
expected to interfere with the 
enforcement proceedings.

(d) Partial application of exemptions. 
Any reasonably segregable portion of a 
record will be provided to any person 
requesting the record after deletion of 
the portions which are exempt under 
this subpart.

§ 2604.402 Business information.

(a) In general. Business information 
provided to the Office of Government 
Ethics by a submitter will not be 
disclosed pursuant to a Freedom of 
Information Act request except in 
accordance with this section.

(b) Designation of business 
information. Submitters of business 
information should use good-faith 
efforts to designate, by appropriate 
markings, either at the time of 
submission or at a reasonable time 
thereafter, those portions of their 
submissions which they deem to be 
protected under Exemption 4 of the 
FOIA. Any such designation will expire 
10 years after the records were 
submitted to the Government, unless the 
submitter requests, and provides 
reasonable justification for, a 
designation period of longer duration.

(c) Predisclosure notification. The 
General Counsel will provide a 
submitter with prompt written notice of 
a FOIA request regarding its business 
information if:

(1) The information has been 
designated by the submitter as 
infqrmation deemed protected from 
disclosure under Exemption 4 of the 
FOIA; or

(2) The General Counsel has reason to 
believe that the information may be 
protected from disclosure under 
Exemption 4 of the FOIA.

Such written notice shall either . 
describe the exact nature of the business

information requested or provide copies 
of the records containing the business 
information. The requester also shall be 
notified that notice and an opportunity 
to object are being provided to a 
submitter.

(d) Opportunity to object to 
disclosure. A submitter has five working 
days from receipt of the predisclosure 
notification to provide a written 
statement of any objection to disclosure. 
Such statement shall specify all the 
grounds for withholding any of the 
information under any exemption of the 
FOIA and, in the case of Exemption 4 , 
shall demonstrate why the information 
is deemed to be a trade secret or 
commercial or financial information 
that is privileged or confidential. 
Information provided by a submitter 
pursuant to this paragraph may itself be 
subject to disclosure under the FOIA.

(e) Notice of intent to disclose. The 
General Counsel will consider all 
objections raised by a submitter and 
specific grounds for nondisclosure prior 
to determining whether to disclose 
business information. Whenever the 
General Counsel decides to disclose 
business information over the objection 
of a submitter, he will send the 
submitter a written notice at least 10 
working days before the date of 
disclosure containing:

(1) A statement of the reasons why the 
submitter’s objections were not 
sustained;

(2) A copy of the records which will 
be disclosed or a written description of 
the records; and

(3) A specified disclosure date. The 
requester shall also be notified of the 
General Counsel’s determination to 
disclose records over a submitter’s 
objections.

(f) Notice of FOIA lawsuit. Whenever
a requester brings suit seeking to compel 
disclosure of business information, the 
General counsel shall promptly notify 
the submitter. <

(g) Exceptions to predisclosure 
notification. The notice requirements in 
paragraph (c) of this section do not 
apply if:

fl) The General Counsel determines 
that the information should not be 
disclosed;

(2) The information has been 
published previously or has been 
officially made available to the public;

(3) Disclosure of the information is 
required by law (other than 5 U.S.C.
552); or ,

(4) The designation made by the 
submitter in accordance with paragraph 
(b) of this section appears obviously 
frivolous; except that, in such a case, the 
General Counsel will provide the 
submitter with written notice of any

final decision to disclose business 
information within a reasonable numbe ! 
of days prior to a specified disclosure 
date.

Subpart E—Schedule of Fees

§ 2604.501 Fees to be charged—general, •!
(a) Policy. Fees shall be assessed 

according to the schedule contained in i 
paragraph (b) of this section and the 
category of requesters described in
§ 2604.502 for services rendered in 
responding to and processing requests J 
for records under subpart C of this part.
All fees shall be charged to the 
requester, except where the charging of 
fees is limited under § 2604.503 (a) and 
(b) or where a waiver or reduction of 
fees is granted under § 2604.503(c). 
Requesters shall pay fees by check or j 
money order made payable to the 
Treasury of the United States.

(b) Types of charges. The types of 
charges that may be assessed in 
connection with the production of 
records in response to a FOIA request j 
are as follows:

(1) Searches—
(1) Manual searches for records. 

Whenever feasible, the office will chargj 
at the salary rate (i.e., basic pay plus 
16%) of the employee making the 
search. However, where a homogeneous ! 
class of personnel is used exclusively in
a search (e.g., all clerical time or all- 
professional time) the Office will charge i. 
$10.00 per hour for clerical time and 
$20.00 per hour for professional time. 
Charges for search time will be billed by 
fifteen minute segments.

(ii) Computer searches for records. 
Requesters will be charged the actual j 
direct cost of conducting a search using; 
existing programming. These direct
costs shall include the cost of operating* 1 
a central processing unit for that portion ' 
of operating time that is directly 
attributable to searching for records 1 
responsive to a request, as well as the j 
cost of operator/programmer salary 
apportionable to the search. The Office ' 
will not alter or develop programming j * 
to conduct a search.

(iii) Unproductive searches. The
Office will charge search fees even if no r 
records are found which are responsive I , 
to the request, of if the records found are 
exempt from disclosure. £

(2) Duplication. The standard copying g
charge for documents in paper copy is .i 
$.15 per page. When responsive (j
information is provided in a format (j 
other than paper copy, such as in the c 
form of computer tapes and discs, the 
requester may be charged the direct
costs of the tape, disc, or whatever I , S( 
medium is used to produce the
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will not bo disclosed to tho c.xtent It can 
he withheld under one of tho 
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submissions which thoy d em to bo 
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10 years after tho records wero 
submitted to the Govcm.ment, unless the 
submitter rcque!.tS, and provid 
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designation period of longer duration. 

(c) Predisclosurn notification Tho 
General Coun 1 will provide a 
submitter with prompt wntten notlco of 
a FOJA request regarding its business 
information if: 

(1) The information has bcon 
dcs1gnotod by tho submitter as 
infonnntion deemed protoc1cd frum 
disclosure under Exemption 4 of tho 
J'OIA; or 

(2) Tho C-.eneral Cowiscl has reason tu 
bclrnvo that the Information rnov be 
pnltoctcd from disclosure under 
lixcmpUon 4 of tho FOIA. 

S.1cb written notko shall t>1thcr 
describo th, exact naturo of lb bu.'iiness 

infonnallon requestl'd or provide cr)pics 
of the records containing tho business 
information. Tho requester al:,o shall bo 
notified that notice and an opportunity 
to object ore being provided to a 
submitter. 

(d) Opportunity to obje..--t lo 
disdosure. t\ submitter has fho working 
days from receipt of the predisclo:.ure 
notification to provide 11 Y.Titton 
slatem,mt of any oh1oct1on to discloslll't' 
Such statement shall specify all the 
grounds for v,rithholding any of tho 
Information under any exemption of the 
FOIA and, in the CO!ie of Exemption 4, 
shall demonstrate why the fnformallon 
is deemed to be o trada secret or 
commercial or financial information 
that is privilagod or confidential. 
Information providod by a . ubmittor 
pursunnt to this paragraph may Itself be 
ubjcct to disclosure under the FOIA. 

(o) Notice of iutent lo disc.lose. Tho 
General Counsel will consider all 
obj ct ions raised by a ~ubmitter and 
!--pecific gruw1ds for nondisclosure prior 
lo determining whether lo t!lsclose 
business information. Whenever the 
General Counsel decides to disclose 
bu,;inoss infommtlon over the objuctlon 
of a submitter, ho wUl sond tho 
ubmittor a wnttcn notice at least 10 

working da}s boforo the date of 
disclosure c.'Ontllining: 

( 1) A statc-.mcnt of tho reasons why tho 
submittcr's objections were not 
sustained; 

(2) ,\ copy of tho record;; which will 
l,e disclosed or a written description of 
the records; and 

(3) A specified disclosure date. Tho 
roqucstor shall also be notified or the 
General Counsel's detom1lnatlon to 
disclose rc<:orcls over a submltter's 
objccuons. 

(0 Notice of FOIA laMmil. Whenev, r 
a requester hrings suit seeking to compel 
disclosure of business mfomiation. tho 
Gcnoml counsel shall promptly notify 
the 5Ubmittcr. 

(g) Exceptions to predisclosure 
notification. The notlco requirements in 
parngroph (cl or this section do not 
apply if: 

(1) Tho General Counsd dutonmncs 
that the rnformntion should not ho 
disclosed; 

(2) Tho lnfonnouon b s been 
published pro\iiously or has been 
officially made availoble to tho public, 

(JJ Disclosure of the information is 
requirod hy law (other than 5 U SC. 
552):or 

(4) Tho designation made b~ tho 
submitter m accordanco with paragraph 
(bl of this section appears ob~ 1ously 
frivofou!.--; except thnt, in such a case. the 
General Counsel will provide the 
submitter \\/ ith writlon notico of any 

final dccbion to disclose business 
Information within o rnasonablo numbc 
of days prior to a specified disclosuro 
dnte. 

Subpart E-Schedule of Feos 

§ 2604.501 Fees to bo charged-general 
(a) Policy Fees shall be as css d 

occonling to tho schedule contain d 10 
paragraph (b) of this section and tho 
catcgor) of requosters describ, d in 
§ 2604.502 for sorv!ces rendered JO 

responding to and processing requcs s 
for rocortls under subpart C ofthi pnrt 
All fees shall be charged to the 
requester, except where the charging of 
foes is limited und~r § 2604 503 (a} a d 
(bl or whero a waiver or reduction of 
fees Is granted under § 2604.S0S(c). 
Requesters shall pay fees bJ check or 
money order made payable to tho 
Treasury of tho United States. 

(b) 1)tpeS of charges. Tho typ of 
charges that mn y he assessed In 
c:onnection with the production of 
rncords in response to a FOIA roqunst 
aro as follows: 

(1) Searches--
Ii) Manual scarche:, for records. 

Whenever foasiblo, the office will c:hnrg 
at the salary rote (I.e. , basic pay plus 
16%} of the omployec making tho 
search. However, where a homogoneo 
class of pcrsonnol is used cxcluskd} 
a search (e.g., all cleriC31 timP or all 
professional 11mo) Lhe Office \\ill cha 
$10.00 per hour for cl en cal time and 
$20.00 per hour for professional limo. 
Charges Jor search time will be billed bJ 
fifteen minute segments. 

(h) Computer searches for rerorrl:. 
Requesters will be charged the a tual 
direct cost of wnductlng a search usin 
existing progrnmming. These dircc_t 
COSL"I hall Include the cost of operating 
a central processing unit for that porti 
or operating limo that is directly 
nttributablo to searching for record 
rospon Ive ton roqucst, ns \\ell os th 
cost of operator/programmer s I ry 
apport10nable to tho search The Offic.e 
will not alt r or dovclop progrnmmlng 
to conduct a scnrch 

(ni) Unproductive searclics. TJ10 
Office Wlli charge search fees even If n 
records aro found which are respon Ive 
to the request of if the record founcl n 
c.xcmpt from di closure. 

(2) Dupbc:at1on. Tho standard COJ )'i 
ch rge for documents in p3p r copy •~ 
S.15 p r page. \Vhon t"C'sponsjve 
infonnation is provided inn fonn:it 
other than paper copy, such ns in tho 
form of computer tapes and discs, the 
r quester may ho charged tho direct 
costs of tho tape, disc, or whatever 
medium is used to produrn the 
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information, as well as any related 
reproduction costs.

(3) Review. Costs associated with the 
review of documents, as defined in 
§2604.1Q4(q), will be charged at the 
salary rate (i.e., basic pay phis 16%) of 
the employee conducting the review. 
Except as noted below, charges may be 
assessed only for review at the initial 

. level, i.e., the review undertaken the 
first time the documents are analyzed to 
determine the applicability of specific 
exemptions to a particular record or 

, portion of the records. A requester will 
not be charged for review at the 
administrative appeal level concerning 
the applicability of anexemption 
already applied at the initial level. 
However, when a record has been 
withheld pursuant to an exemption 
which is subsequently determined not 
to apply and the record is reviewed 

■ again at the appeal level to determine 
the potential applicability of other 
exemptions, the costs of such additional 
review may be assessed.

(4} Other services and materials.
Where the Office elects, as a matter of 
administrative discretion, to comply 
with a request for a special service or 
materials, such as certifying that records 
are true copies or sending records by 
special methods, the actual direct costs 
of providing the service or materials 
will be charged.

§ 2604.502 Fees to be charged—categories 
of requesters.

(a) Fees for various requester 
categories. The paragraphs below state, 
for each category of requester, the type 
of fees generally charged by the Office. 
However, for each of these categories, 
the fees may be limited, waived or 
reduced in accordance with the 
provisions set forth in § 2604.503. In 
determining whether a requester 
belongs in any of the following 
categories, the Office will determine the 
use to which the requester will put the 
documents requested. If the Office has 
reasonable cause to doubt the use to 
which the requester will put the records 
sought, or where the use is not clear 
from the request itself, the Office will 
seek clarification before assigning the 
request to a specific category.

(o) Commercial use requester. The 
Office will charge the full costs of 
search, review, and duplication. 
Commercial use requesters are not 
entitled to two hours of free search time 
or l ot) free pages of reproduction as 
described in § 2 6 0 4 03(a); however, the 
de minimis fees provision o f  
§ 2604.503(b) does apply to such 
requesters.

(g) Educational and noncommercial 
scientific institutions and news media. If

the request is from an educational 
institution or a noncommercial 
scientific institution, operated for 
scholarly or scientific research, or a 
representative of the news media, and 
the request is not for a commercial use, 
the Office will charge only for 
duplication of documents, excluding 
charges for the first 100  pages.

(d) All other requesters. If the request 
is not one described in paragraph (b) or
(c) of this section, the Office will charge 
the full and direct costs of searching for 
and reproducing records that are 
responsive to the request, excluding the 
first 100  pages of duplication and the 
first two hours of search time.

§ 2604.503 Limitations on. charging fees.

(a) In general. Except for requesters 
seeking records for a commercial use as 
described in § 2604.502(b), the Office 
will provide, without charge, the first 
100  pages of duplication and the first 
two hours of search time, or their cost 
equivalent.

(b) De minimis fees. The Office will 
not assess fees for individual requests if 
the total charge would be $ 1 0 .0 0  or less.

(c) Waiver or reduction of fees. 
Records responsive to a request under 5 
U.S.C. 552 will be furnished without 
charge or at a reduced charge where the 
Office determines, based upon 
information provided by a requester in 
support of a  fee waiver request, that 
disclosure of the requested information 
is in the public interest because it is 
likely to contribute significantly to 
public understanding of the operations 
or activities of the Government and is 
not primarily in the commercial interest 
of the requester. Requests for a waiver 
or reduction of fees will be considered 
on a case-by-case basis.

(1) In determining whether disclosure 
is in the public interest because it is 
likely to contribute significantly to 
public understanding of the operations 
or activities of the Government, the 
Office will consider the following 
factors:

[if The subject o f the request: Whether 
the subject of the requested records 
concerns the operations or activities o f  
the Government. The subject matter of 
the requested records, in the context of 
the request, must specifically and 
directly concern identifiable operations 
or activities of the Federal Government. 
Furthermore, the records must be sought 
for their information value with respect 
to those Government operations or 
activities;

(ii) The informative value of the 
information to be disclosed: Whether 
the information is hkely to contribute to 
an understanding o f Government 
operations or activies. The disposable
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portions of the requested records must 
be meaningfully information on specific 
Government operations or activities in 
order to hold potential for contributing 
to increased public understanding of 
those operations and activities. The 
disclosure of information which is 
already in the public domain, in either 
a duplicative or substantially identical 
form, would not be likely to contribute 
to such understanding, as nothing hew 
would be added to the public record;

(iii) The contribution to an 
understanding of the subject by the 
public likely to result from disclosure: 
Whether disclosure o f the requested 
information will contribute to public 
understanding. The disclosure must 
contribute to die understanding of the 
public at large, as opposed to the 
individual understanding of the 
requester or a narrow segment of 
interested persons. A requester’s 
identity and qualifications e.g., 
expertise in the subject area and ability 
and intention to convey information to 
the general public—will be considered; 
and

(iv) The significance o f thé 
contribution to public understanding: 
Whether the disclosure is likely to 
contribute significantly to public 
understanding o f Government 
operations or activities. The public’s 
understanding of the subject matter in 
question, as compared to the level of 
public understanding existing prior to 
the disclosure, must be likely to be 
significantly enhanced by the 
disclosure.

(2 ) In determining whether disclosure 
of the requested information is not 
primarily in the commercial interest of 
the requester, the Office will consider 
the following factors:

(i) The existence and magnitude o f a 
commercial interest: Wheiher the 
requester has a commercial interest that 
would be furthered by the requested 
disclosure. The Office will consider ail 
commercial interests of the requester, or 
any person on whose behalf the 
requester may be acting, which would 
be furthered by the requested 
disclosure. In assessing the magnitude 
of identified commercial interests, 
consideration will be given to the effect 
that the information disclosed would 
have on those commercial interests; and

(ii) The primary interest in disclosure: 
Whether the magnitude of the identified 
commercial interest of the requester is 
sufficiently large, in comparison with 
the public interest in disclosure; that 
disclosure is primarily in the 
commercial interest of the requester: A 
fee waiver or reduction is warranted 
only where the public interest can fairly 
be regarded as greater in magnitude than
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portions of the requested records must 
be meaningfully mfonuatlon on pcc16 
Governmont operations or activities in 
order to hold pote tial for oonwbuUng 
lo uu:rc..sad public understand"ng of 
those operations and activities Tho 
disclosure of infonnahon \ hic.b is 
already in th public domai~ m etther 
a duplicath or substantJ Uy id ucal 
fonn, would not ho lil:clv to contribute 
to ucb und z:stand1o.g. ns nothing new 
would b add •d to the public K'Cord, 

(lh) The conJributio11 to an 
understandmg of the bjecl by tie 
public likPlJ lo result from disclosUIY' 
1 \lhelher discJosuro of the requcsled 
information will contrif u tc lo public 
understanding. Tho disclosure must 
contribute to tho undcN:tanding of th 
public nt largc. as opposed to tl 
ind1v1dual undcrstnncUng of the 
requester or 11 narrow segment of 
interostod p :sons. A requester' 
Identity and qualifications .g., 
c,q1ertise m the subject area and ability 
and intention to oom;cy informatlon to 
tho g n ral pubhc-wilJ be oons:id od; 
o.nd 

(iv) The ,,gnificanceof the 
contribution to public understa11dmg 
Whether the d1scJosure ,s likely to 
contribute ifioantly io public 
underslandmg of G<Jvernmef1I 
operatjonsora.cth--ftl s. The pub! 's 
und1 rstancliu.g of the subject mat 1n 

question, as, pared to the I ,cJ of 
puhlic und tandl.ng ling pnor lo 
the d1sd0Sl re, must be likely to l,, 
-rlgmficantly !'nh need by the 
d1sclosuro. 

(2) Ind sure 
of the T('q d tnfonnation is not 
pnmanJy in the oommeraal mtcro!.t of 
th roq ester th Offioo "ill oonsi<h r 
tho l Um iDg f; ors: 

{I) Th e~ t , c and magnitude of a 
omn ere,aJ mteresi. "'h ther tbo 

requc t has a oorlWU'JCial Jmerest th t 
1rnuld Ix. furthered by t requ d 
disdosure. Tho Offtce will cons1d 
comm i11I mt :?reSts of the req 
nn,:, pe on on ~ hose behalf the 
req may be ncting. which \ d 
he furthered by tho requested 
dtscl ure. [ nssessi the ma 
!lf 1dt nt ed commcrd I mt rest , 
consid t on t.i1U bo given to the e.f 
th 1l the lnfonn uon disclosed ould 
hovu on those commc.rcial Jnterests, end 

(ii) The pm, ruy interest m d,selcsure 
Whethtu- th magr1it«.de of the tderruficd 
commercial mterrst of the request r is 
sufjrCJ ntly large, ID companson with 
the public mterest zn di closure, that 
di closure 1s pnn arily in the 
commerr:1al mt~ of the request~!'. A 
foe waiver or reduction is warranted 
only where the public 111tercst can fairly 
ho rin;ardccl 8! wcatcr in magnitmir. dum 
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the requester’s commercial interest in 
disclosure. The Office will ordinarily 
presume that, where a news media 
requester has satisfied the public 
interest standard, the public interest 
will be served primarily by disclosure to 
that requester. Disclosure to data 
brokers and others who compile and 
market Government information for 
direct economic return wTill not be 
presumed to primarily serve the public 
interest.

(3) Where only a portion of the 
requested record satisfies the 
requirements for a waiver or reduction 
of fees under this paragraph, a waiver or 
reduction shall be granted only as to 
that portion.

(4) A request for a waiver or reduction  
of fees must accompany the request for 
disclosure of records, and should 
include:

(i) A clear statement of the requester’s 
interest in the documents;

(ii) The proposed use of the 
documents and whether the requester 
will derive income or other benefit from 
such use;

(iii) A statement of how the public 
will benefit from release of the 
requested documents; and

(iv) If specialized use of the 
documents is contemplated, a statement 
of the requester’s qualifications that are 
relevant to the specialized use.

(5) A requester may appeal the denial 
of a request for a waiver or reduction of 
fees in accordance with the provisions 
of §2604 .304.

§ 2604.504 Miscellaneous fee provisions.
(a) Notice of anticipated fees in excess 

of $25.00. Where the Office determines 
or estimates that the fees to be assessed 
under this section may amount to more 
than $25.00, the Office shall notify the 
requester as soon as practicable of the 
actual or estimated amount of fees, 
unless the requester has indicated in 
advance his willingness to pay fees as 
high as those anticipated. Where a 
requester has been notified that the 
actual or estimated fees may exceed 
$25.00, the request will be deemed not 
to have been received until the requester 
has agreed to pay the anticipated total 
fee. A notice to the requester pursuant 
to this paragraph will include the 
opportunity to confer with Office 
personnel in order to reformulate the 
request to meet the requester’s needs at
a lower cost.

(b) Aggravating requests. A requester 
may not file multiple requests, each 
seeking portions of a document or 
documents in order to avoid the 
payment of fees. Where there is reason 
to believe that a requester or group of 
requesters acting in concert, is

attempting to divide a request into a 
series of requests for the purpose of 
evading the assessment of fees, the 
Office may aggregate the requests and 
charge accordingly. The Office will 
presume that multiple requests of this 
type made within a 30-day period have 
been made in order to evade fees. 
Multiple requests regarding unrelated 
matters will not be aggregated.

(c) Advance payments. An advance 
payment before work is commenced or 
continued will not be required unless:

(1) The Office estimates or determines 
that the total fee to be assessed under 
this section is likely to exceed $250.00. 
When a determination is made that the 
allowable charges are likely to exceed 
$250.00 , the requester will be notified of 
the likely cost and will be required to 
provide satisfactory assurance of full 
payment where the requester has a 
history of prompt payment of FOIA fees, 
or will be required to submit an advance 
payment of an amount up to the full 
estimated charges in the case of 
requesters with no history of payment; 
or

(2) A requester has previously failed 
to pay a fee charged in a timely fashion 
(i.e., within 30 days of the date of the 
billing). In such cases the requester may 
be required to pay the full amount owed 
plus any applicable interest as provided 
by paragraph (e) of this section, and to 
make an advance payment of the full 
amount of the estimated fee before the 
Office begins to process a new request.

(3) When the Office requests an 
advance payment of fees, the 
administrative time limits described in 
subsection (a)(6) of the FOIA will begin 
to run only after the Office has received 
the advance payment.

(d) Billing and payment. Normally the 
Office will require a requester to pay all 
fees before furnishing the requested 
records. However, the Office may send
a bill along with, or following the 
furnishing of records, in cases where the 
requester has a history of prompt 
payment.

(e) Interest charges. Interest charges 
on an unpaid bill may be assessed 
starting on the 31st day following the 
day on which the billing was sent. 
Interest shall be at the rate prescribed in 
31 U.S.C. 3717 and shall accrue from 
the date of billing. To collect unpaid 
bills, the Office will follow the 
provisions of the Debt Collection Act of 
1982 (P.L. 9 7 -36 5 ) including the use of 
consumer reporting agencies, collection  
agencies, and offset.

Subpart F—Annua! Report to Congress 

§ 2604.601 Submission of report.

On or before March 15 of each 
calendar year, a report of OGE’s 
activities over the preceding year 
relating to the Freedom of Information 
Act will be submitted to the Speaker of 
the House of Representatives and the 
President of the Senate.

§ 2604.602 Contents of the report.

Th annual report to Congress will 
include for the relevant reporting 
period:

(a) The number of FOIA requests 
made to OGE, determinations made by 
OGE not to comply with requests for 
records made to it under the FOIA and 
the reasons for each such determination;

(b) The number of appeals made by 
persons under the FOIA, the results of 
such appeals, and the reasons for the 
action by OGE upon each appeal that 
results in a denial of information;

(c) The names and titles or positions 
of each person responsible for the denial 
of records requested under the FOIA;

(d) The results of each proceeding 
conducted pursuant to subsection 
(a)(4)(F) of the FOIA, including a report 
of the disciplinary action taken against 
the officer or employee who was 
primarily responsible for improperly 
withholding records or an explanation 
of why disciplinary action was not 
taken;

(e) A copy of every rule made by OGE 
regarding the FOIA;

(f) A copy of the fee schedule and the 
total amount of fees collected by OGE 
for making records available under the 
FOIA; and

(g) Such other information as 
indicates efforts by OGE to administer 
fully the FOIA.

Subpart G—Fees for the Reproduction 
and Mailing of Public Financial 
Disclosure Reports

§2604.701 Policy.

Fees for the reproduction and mailing 
of public financial disclosure reports 
(SF 278s) requested pursuant to section 
105 of the Ethics in government Act of 
1978, as amended, and § 2634.603 of 
this title shall be assessed according to 
the schedule contained in § 2604.702. 
Requesters shall pay fees by check or 
money order made payable to the 
Treasury of the United States. Except as 
provided in § 2604.702(d), nothing 
concerning fees in subpart E of this part 
supersedes the charges set forth in this 
subpart for records covered in this 
subpart.
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tho requester's commercrnl interest in 
disclosure. Tho Offico will ordinarily 
presume that, ,~here a news media 
requester has satisfied the public 
interest standard. the public int rest 
will be served primarily by disclosure to 
that request r. Disclosure to datn 
brokers and others who compile and 
markot Go, cmment information for 
direct economic return v.ill not be 
presumed lo primarily servo the public 
mt rest. 

(3} Where only n portion of the 
requested record satisfies the 
requirements for a waiver or reduction 
of foes Wlder this paragraph, a waiver or 
reduction shall be granted only as to 
that _portion. 

(4) A request for a wai\'er or reduction 
of fees must accompany the request for 
disclosure of records, and should 
include: 

(i] A clear statement of the requester's 
interest in tho documents; 

(ii) The proposed use of the 
documents and whether the reque:.ter 
will derive income or other benefit from 
such use; 

(iii) A statement of how the public 
,... ill benefit from release of the 
requested documents; and 

(iv) If specialized use of the 
documents is contemplated. a statement 
of the requester's qualifications that am 
relevant to the specialized use. 

(5) A requester may appeal the denial 
of a roquost for a waiver or reduction of 
fees in accordance with the provisions 
of§ 2604.30-4. 

§ 2604.504 Miscellaneous fee provisions. 
(a) Notice of anticipated fees in excess 

of $25 00, Vi here the Office determines 
or estimates that the fees to be assessed 
under this section may amount lo more 
than $25.00, the Office shall notify the 
requester as soon as pract icn ble of tho 
actual or estimated amount of foes, 
wlless the requester has indicatod in 
advance his willingness to pay foes es 
high as those anticipah•d. Where a 
requester bas heen notified that the 
actual or estimated foes may exceed 
$25.00, the request will be deemed not 
to have been received until the requester 
has agreed lo pa) the anticipated total 
fee. A notice to the requester pursuant 
to this paragraph will include the 
opportunity to confer wHh Office 
personnel in order to reformulate the 
request to meet the requester's needs at 
a lower cost. 

(b) t\ggragnting requPsb. A requester 
may not file multiple requests. each 
seeking portions of a document or 
documents in order lo avoid the 
payment of fees. Where there is reason 
to believe that a requester or group of 
requesters acting in concert, is 

attempting to divide a request into a 
sen s of requests for the purpose of 
evading the n essment of~ es. the 
Office may aggregate tho requ ts and 
charge accordingly. The Offic will 
presume that multiple requ ts of this 
type made within o 30-day period have 
been mad in order to evade fees 
Multiple requests regarding unrelated 
matters will not be aggregated. 

(c) Advance po;711ents. An advance 
payment before v.ork is commenced or 
continued will not bo required unless: 

(1) The Office estimates or detennincs 
that tho total fee to be assessed under 
this section likely to exceed szso.oo. 
When a dote minauon is made that the 
allowable charges are likely to exceed 
$250.00, the requester will be notified of 
the likely cost and will be required lo 
provide satisfactory assurance of full 
payment where the requester has a 
history of prompt payment ofFOIA fees, 
or will be required to submit an advance 
payment of an amount up to the full 
estimated charges in the case of 
requesters with no history of payment; 
or 

(2) A requester has previously failed 
to pay a fee charged in a timely fashion 
(i.e., within 30 days of the date of the 
billing). In such cases the requester may 
be required lo pay the full amount owed 
plus any applicable interest os provided 
by paragraph (e) of this sccuon, and to 
make an advance payment of the full 
amount of the estimated fee before the 
Office begins to procec;s a new request. 

(3) When the Office requests an 
advance payment of fees. tho 
administrative time limits described in 
subsection (a)(O) of the FOIA will begin 
to run only after tho Office has received 
the advance payment. 

(dJ Billing and payment. Normally the 
Office will require a requester to pny ell 
fees before furnishmg the requested 
records. However. the Office ma) send 
a bill along with. or following the 
furnishing of records. in cases where the 
requester has a history of prompt 
payment. 

(e) Interest charges Interest charges 
011 an unpaid uill mn} be assessed 
starting on the 31st day following tho 
day on which the bilhng was sent. 
Interest shall be at tho rate prescribed in 
31 U.S.C. 3717 and shall accrue from 
the date of billing. To collect unpaid 
bills, the Office will follow the 
pro\'lsions of the Debt Collection Act of 
1982 (P.L. 97-365) includ10g the use of 
consumer reporting agencies, collection 
agencies, and offset. 

Subpart F-Annual Report to Congress 

§ 2604.601 Submission of report. 

On or befor March 15 of each 
calendar year, a report of OGE' 
activ1Uos over the preceding yoar 
relating.Jo the Freedom of JnformJ\tlon 
Act \\ilibe submitted to the Spet1kerof 
the House of Re1 resentati\ cs and t 
Pre dent of the Senate 

§2604.602 Contents of th:i report. 

Th annual report to Congress wtll 
include fur the role ant reporting 
period. 

(e) The numbur of FOIA reque ts 
made to OGE, d terminations m <lo by 
OGE not to com pl · ,nth reques for 
records mado to it under the FOIA and 
the reasons for each such dotemnnation, 

(b) The number of appeals made by 
persons under tho FOIJ\, the results of 
such appeal. , and the reasons for tho 
action by OGE upon each appeal that 
results in a denial of information; 

(cl The names and titles or positions 
of each person responsible for the denial 
of records requested under the FOIA; 

(d) The results of each proceodmg 
conducted pursuant to subsection 
(a)(4)(F) of the FOIA, including a report 
of the disciplinary action taken ugainst 
the officer or employee who was 
primarily responsible for impropcrlv 
withholding records or an explam1tion 
of wh) d1sclplinary acl1011 was not 
taken: 

(e) A copy of every nile inado by OrE 
regarding the FOil\; 

( f) A copy of tho foe schedule and the 
totol amount of fees collected by OGE 
for mnki ng records available under the 
FOIA;and 

(g) Such other information as 
indicates efforts by OGE to administ r 
fully the FOIA. 

Subpart G-Fees for the Reproduction 
and Malling of Public Financial 
D!sclosure Reports 

§ 2604.701 Polley. 

Fees for the roprodu lion and mai110g 
of public financial disclosure reports 
(SF 278s) requested pursuant to section 
t 05 of the I:thics in government Act of 
1978, as amended. and§ 2t>34.603 of 
this title shall be assessed according to 
the schedule contained m · 2604 702. 
Requesters sha 11 pay re, s by check ur 
money order made payable to the 
Treasury of the United State:;. Except os 
provide,! in § 2604.702(d), nothmg 
concerning foes in subpart E ofth1s part 
supersedes the charges set forth In this 
subpart for records covered in thb 
subpart. 
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2604.702 Charges.
(a) Duplication. Except as provided in 

paragraph (cj of this section, copies of 
public financial disclosure reports (SF 
278s) requested pursuant to section 105 
of the Ethics in Government Act of 
1978, as amended, and § 2834.603 of 
this chapter will be provided upon 
payment of $.03 per page furnished.

(b) Mailing. Except as provided in 
paragraph (c) of this section, the actual 
direct cost of mailing public financial 
disclosure reports will be charged for all 
forms requested. Where die Office elects 
to comply, as a  matter of administrative 
discretion, with a request for special 
mailing services, the actual direct cost 
of such service will be charged.

(c) De minimis fees. The Office will 
not assess fees for individual requests if 
the total charge would be $ 10.00  or less.

(d) Miscellaneous fee provision. The 
miscellaneous fee provisions set forth in 
§ 2604.504 apply to requests for public 
financial disclosure reports pursuant to  
§ 2634.603 of this chapter.

[FR Doc. 94-24229 Filed 9-30-94; 8:45 am) 
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DEPARTMENT OF JUSTICE 

Bureau of Prisons 

28 CFR Part 542 

[BOP-1014-P]

RIN 1120-AA20

Administrative Remedy Program

AGENCY: Federal Bureau of Prisons, 
Justice.
ACTION: Proposed rule.

SUMMARY: In this document, the Bureau 
of Prisons is proposing to revise its 
regulations on the Administrative 
Remedy Program. These regulations 
■describe the process through which 
inmates may seek formal review of any 
issue related to their confinement. The 
proposed changes are deemed necessary 
in order to attend to increased numbers 
of remedy requests occasioned by the 
continued growth of the inmate 
population. Proposed procedural 
changes include increases in the time 
limits set for inmate filing of requests 
and for Bureau responses; additional 
specifications far the provision of 
assistance to inmates; and increased 
access to Administrative Remedy 
indexes.

DATES: “Comments due by December 2, 
1994. '  ' -

ADDRESSES: Office of General Counsel, 
Bureau of Prisons, HOLC Room 7 5 4 ,3 20

First Street NW., Washington, DC 
20534.
FOR FURTHER INFORMATION CONTACT: Roy 
Nanovic, Office of General Counsel, 
Bureau of Prisons, phone (20 2 ) 5 1 4 -  
6655.
SUPPLEMENTARY INFORMATION: The 
Bureau of Prisons is proposing to amend 
its regulations on the Administrative 
Remedy Program. A final rule on this 
subject was published in the Federal 
Register on October 2 9 ,1 97 9  (4 4  FR  
62250), and was amended December 27, 
1979 (44 FR 76726), November 20 ,1991  
(56 FR 58634), and on October 29 ,1993  
(58 FR 58246).

The proposed revision set forth below 
is the first major change to the Bureau's 
Administrative Remedy Program since 
its adoption on October 29 ,1979 . 
Subsequent growth of the inmate 
population has resulted in an increase 
in the number of remedy requests filed. 
As a means of effectively addressing this 
situation, the Bureau has reorganized its 
regulation, currently entitled 
Administrative Remedy Procedure for 
Inmates, for the sake of clarity, and is 
proposing various efficiencies in the 
procedures for processing remedy 
requests.

Procedural efficiencies include 
making adjustments to the time limits 
for filing requests by inmates and for 
responses by the Bureau. The time llmtt 
for submission of an initial remedy 
request by an inmate has been 
lengthened to 2 0  calendar days 
following the date on which the basis 
for the request had occurred. Current 
regulations specify a 15-day lim it The 
time limit for submission of an appeal 
to the General Counsel has been 
lengthened to 30 calendar days 
following the date Regional Counsel 
signed the response. The proposed time 
limits for agency responses have also 
been lengthened, from 15 to 20 calendar 
days at the institution level, and from 30 
to 40  calendar days at the Central Office 
level.

Additional revisions include 
additional guidelines in the following 
areas: informal resolution, forms, and 
assistance to inmates. Also, advances in 
recordkeeping technology have now 
made it possible to expand the 
provisions for access to remedy indexes.

The Bureau of Prisons has determined 
that this rule is not a significant 
regulatory action for the purpose of E.O. 
12866, and accordingly this rule was not 
reviewed by the Office of Management 
and Budget After review of the law and 
regulations, the Director, Bureau of 
Prisons, has certified that this rule, for 
the purpose of the Regulatory Flexibility 
Act (Pub. L. 96-354), does not have a

significant impact on a substantial 
number of small entities.

Interested persons may participate in 
this proposed rulemaking by submitting 
data, views, or arguments in writing to 
the Bureau of Prisons, 320 First Street, 
NW., HOLC Room 754, Washington, DC 
20534. Comments received during the 
comment period will be considered 
before final action is taken. All 
comments received remain on file for 
public inspection at the above address. 
The proposed rule may be changed in 
light of the comments received. No oral 
hearings are contemplated.

List of Subjects in 28 CFR Part 542 
Prisoners.

Wade B.Houk,
Acting Director; Bureau of Prisons.

Accordingly, pursuant to the 
rulemaking authority vested in the 
Attorney General in 5 U.S.C. 552(a) and 
delegated to the Director, Bureau of 
Prisons in 28 CFR Q.96(p), it is proposed 
to revise part 542 in subchapter C of 28  
CFR, chapter V as set forth below.
SUBCHAPTER C—INSTITUTIONAL 
MANAGEMENT

1. 28 CFR part 542 is revised to read 
as follows:

PART 542—ADMINISTRATIVE 
REMEDY

Subpart A—[Reserved]

Subpart B—Adm inistrative Remedy
Program
Sec.
542.10 Purpose and scope.
542.11 Responsibility.
542.12 Excluded matters.
542.13 Informal resolution.
542.14 Initial filing.
542.15 Appeals.
542.16 Assistant».
542.17 Resubmission.
542.18 Response time.
542.19 Access to indexes and responses. 

Authority: 5 U.S.C. 301; 18 U.S.C. 3621,
3622, 3624,4001,4042,4081,4082 (Repealed 
in part as to offenses committed on or after 
November 1 . 1987), 5006-5024 (Repealed 
October 12,1984 as to offenses committed 
after that date), 5039; 28 U.S.C. 509,510; 28 
CFR 0.95-0.99.

Subpart A—[Reserved]

Subpart B— Administrative Remedy 
Program

§ 542.10 Purpose and scope.
The Administrative Remedy Program 

is a process through which inmates may 
seek formal review of an issue which 
relates to any aspect of their 
confinement, except as excluded in 
§ 542.12, if less formal procedures have 
not resolved the matter. This Program 
applies to all inmates confined in
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2604. 702 Charges. 

(a) DuplicDtion. Except as pro\':ided in 
puragraph {c) of this section, oopi of 
public financial disclw.1JJ'8 ~ {SF 
278s) requested pursuant to section 10.5 
of tho Ethics in Government Act of 
1978, asamendod, and§ 2634.603 of 
this chapt ,rill be provfdoo upon 
payment of S.03 per page fumished. 

{b) Malling. Except as provided in 
paragraph (cl ofthis section, the actual 
direct cost of mailing public financial 

· losuro reports will ho charged far all 
forms requested. Where the Offioe elocu 
to comply, as a matter of cdministrat.lve 

rotion. w!th a request for 6pocial 
mail mg servioos, the actual direct cost 
of such service will be clwgcd. 

(c) De mirumis fees. The Office rill 
not assess fees for indhridual requests if 
tho total chargo w.:mld bo $10 00 or Jess. 

(d) Miscellaneous fee provision. The 
misocll cous fee provisions forth in 
§ 2604.504 apply to requests for public 
financial disclosure repo.-ts pursuant to 
§ 2634 603 of this chapter. 

IFR Doc. M-242%9 Filed G-30--04, ti 45 nml 

DEPARTMENT OF JUSTICE 

Bureau of Pt1sons 

28 CFR Part.542 

(BOP-1 0t 4--f'J 

RIN 1120-AA20 

AdmlnlstmtJve Remedy Program 

AGENCY: Federal Bureau of Prisons, 
Justice 
ACTION: Proposed rule. 

SU RY: 1n this document, the Bureau 
of Prisons Js proposing to re\·lse its 
reg\llations on the Adminl trative 
Remedy Program. T.bess regulations 
describe the process thrOllgh which 
Inmates may sae.k fonnal reviow of any 
issue related to their amfinemenL The 
proposed changes aro deemed necessary 
In order to nttend to increased numbers 
ofrcmody requests oocasioned by the 
continued growth of the inmate 
popul tion. Proposed prooedural 
chnngPs include increases in the time 
limits et for inmate filing of reque5ts 
nnd for Bureau responses; eddiU nnJ 
~pocificotioni. for tho provision of 
ossistnnoe to Inmates; and incrnawd 
ecco to Adminlstrati\'e Remedy 
ind 

DATES: Commcntll duo by Occcmhcr 2, 
1994. 

ADDRESSES: Office of Gcnen:l Counsel, 
Bureau of Prisons, HOLC Room 7 54, 320 

flrst Street NW, \V shington, DC 
20534. 
FOR FUR~R INFORMATION CONTACT: Roy 
Nanovic, Office of General Counsel, 
Bureau of Prisons. phone (202) 514-
6655. 

SUFIJ>UllENTARY FOJWATIOH: Tb 
Bureau of Prisons is pro= to runmul 
its regulatl ns on the A ....... --raUvo 
Remedy Program. A final rule on this 
subject was published in the Federal 
Register on October 29. 1979 (44 f:R 
62250], end w emended Doccmbcr 27, 
1979 (44 FR 76726), No, ember W, i991 
(56 FR 5"8634), and on October 29, 1993 
(58 FR 58246). 

The proposed revision set forth below 
1s the imt rnaJOr cho.nge to the Bureau's 
Administrative Remedy Program since 
Its adoption on October 29, 1979. 
Subsequent gro ,th of th1' inmate 
population has resulted in an increase 
in the nwnber of :remedy requests filed. 
As a means of effectiwily addressing this 
silwltion, the Bureau bas reorgani%ed 1ts 
regulation, cummtly entitlod 
Administrative '.Rmrwdy P:roa:rlure for 
Inmates. for tha sake of clarity, end is 
proposing ,"3.rlous efficiencies in tho 
procedures for proccssin,gremcdy 
requests. 

Procedural efficiencies include 
making ad justmcnts to the time Hmits 
for filing requests by iwnatcs and for 
responses by tho Bureau. The time limit 
for submission of an initi 1 remedy 
rcq e t by an inmate hes been 
limgth ned to 20 calendar days 
following the date on which the basis 
for the request had occurred. Cuncnt 
rcgulntlons specify a 15-day UmiL Tho 
time Hm!t for submission of an appeal 
to the General Counsel has been 
Jengthened to 30 calendar days 
followins the d tc Region I Counsel 
signed the response. The proposeJ time 
limits r, ency responses have also 
ooen lengthened. from 15 to 20 calendar 
days at tho institution le'licl, nnd from 30 
to 40<:akndardoysat the Central Office 
level. 

Additional re\'islons include 
addition.al guidclin - in the following 
areas: informal resoluuan, forms. and 
asslstnnce to inmates. Also, ni.lvances in 
recordkeoplng tochnolog} have now 
made it possiblo1o expand the 
pro\'isions for access to remedy indexes. 

The Bllrellu of Prisons has determined 
that th! s rule is not o Slgnificant 
regulatory action fo1 Uro purpo of E.O. 
12866, aod accordingly thb rule was not 
revie\\edby tho Office of Munogemenl 
and Budget. After rovi w of tho Jaw and 
regulations. the Director, Bureau of 
Prisons, has certified that this rule, for 
the purpose of the Regulatory Flexibility 
Ac:t (Pub. L. 96-354}. d00i.no1 h.a,·ea 

sfgnifiamt impnct on a subst ntia1 
number of small entities. 

Jntcrosted persons m y participate m 
this proposed rulemalin,g by submitting 
data, views. or tugwncnts in Y.Titing to 
the Bureau of Pri ous, 320 First ~treat. 
NW., HOLC Room 754, Washingto , DC 
20534. Comments received during tho 
common! period will be consid, red 
before final action is taken. AU 
comments rccclvod remain on file for 
public inspection at the above address. 
The proposed :rule may be changed in 
light of the comments recelvod No orol 
hearings are contemplated. 

Li t of Subjcct5 in 28 CFR Part 542 
Prisoners. 

Wade B. Houk, 
Actlns Oiroetor, Buroou of Prisons. 
Ac~y. pursuant to the 

nilemaking.authority vo:.1ed in the 
Attorney General in 5 U.S.C. S52(a) nnd 
delegated to the Director. Bureau of 
Prisons in 28 CFR 0.11 {p) • .ii is proposod 
to revise part 542 in subcha pter C of .28 
CFR, chapter Vas set forth below. 
SUBCHAPTERC--4NSTffUTIONAl 
MANAGEMENT 

t. 28 CFR part 542 is revised to n>.ad 
OS fo1l09,s· 

PART 542-AOMtN&STRATIYE 
REMEDY 

Sl.lbpan A-{ReseNed) 

Subpart S-.AdmlnlsuatlveAemedy 
Program 
Sec. 
542 10 Purpose and sropo. 
542.11 R ponslblllty, 
542.12 Excluded matters. 
542.13 Informal resolution 
542 14 Initial fthng 
542.15 Appeals. 
542.16 AssisU!nce. 
542.17 Rcsuhm1sslon. 
542 18 Response time 
542.19 A to lnd~and rcspoasc . 

Authority:. 5 U..S C. 301: 18 U.S C. 3621, 
3622, 3624, 4001. 4042.•081, 082 (Rcpooled 
in part as to ofI; oommJtted on or after 
November l, 1987), SOOG-S02-I (Repealed 
October 12, l 934 as to offen comrnt!tcd 
after that date), 5039· 28 U.S.C. 509 520; 28 
CPR 0 .9S-O 9. 

Subp.:Jrt A--{Reserved) 

Subpart B-Admtnlstratlve Remedy 
Program 

1542.10 Purpose m>d £COpe. 
The Administrative Remedy Program 

i:; a process through which inmates m y 
seek fonna1 review of an issue which 
relates to eny aspcu of their 
confinement, except as excluded in 
§ 542.12, ifluss formal proocdures have 
not 1'850lved the matter. Thi$ Program 
applies to all inmat confined in 


